2012]""""""""""""""""""""""" """""""""""""""""""""""""""""" 1457" Canadian"Mining"Companies"&"Domestic"Law"Reform" Following"this"review,"each"reform"project"is"analyzed"in"Part"D"in"terms"of"the"regulatory" vision"it"presents"and"the"conception"of"the"state,"the"corporation,"and"civil"society"that"it" advances."In"conclusion,"this"article's"place"within"its"broader"research"context"is"explored." To" date," the" Federal" government" has" declined" to" enact" legislation" that" would" specifically" regulate"the"activities"of"Canadian"mining"companies"operating"abroad."In"the"absence"of" such" a" regime," advocates" interested" in" pursuing" legal" recourse" in" Canada" are" presently" engaging"with"an"ad"hoc"mix"of"private"and"public"legal"mechanisms"to"pursue"corporate" accountability" on" behalf" of" affected" communities." The" present" article" is" part" of" a" larger" project" that" examines" this" engagement" and" inquires" into" the" theoretical," political" and" strategic" considerations" that" might" guide" this" activism." Among" the" broader" questions" at" stake" is" that" of" the" nature" of" the" relationship" between" legal" form" and" substance" in" the" context" of" private" or" public" law" activism." This" may" be" particularly" of" interest" to" those" concerned"with"the"question"of"how"the"private"or"public"nature"of"the"legal"forum"might" shape"the"substance"of"activists'"legal"and"political"struggles." " ) B.)Canadian)Mining)Abroad:)Social)&)Economic)Context)" " I.#The#Canadian#Mining#Sector:#Global#and#National#Economic#Significance# " Canadian" mining" companies" have" historically" had" a" strong" global" presence" and" until" very" recently,"their"outward"investment"has"consistently"exceeded"inward"investment"levels.
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"In" the"last"two"decades,"Canadian"stock"exchanges"have"come"to"dominate"the"global"mining" industry." As" of" 2012," Canadian" stock" exchanges" listed" more" mining" companies" than" the" exchanges" of" any" other" country" in" the" world" and" CanadianVlisted" companies" conducted" about"40%"of"all"mineral"exploration"globally.
3
"This"market"activity"is"concentrated"on"the" Toronto" Stock" Exchange" (TSX)" and" the" TSX" Venture" Exchange" (TSXV)," currently" home" to" 58%"of"the"world's"publicly"traded"mining"companies. 4 "These"two"exchanges"are"also"the" largest"source"of"equity"capital"for"global"mining"exploration"and"production."From"1999V 2011," on" average" they" facilitated" over" 80%" of" all" global" mining" equity" financings," and" in" 2011"and"2012"that"number"rose"to"90%. 5 " "" "
"""" [Vol."13"No."12 " and" Latin" America" is" one" of" the" most" significant" regional" destinations" for" this" investment."According"to"statistics" from"2009"and"2010," approximately"50%"of"all"Canadian" mining"assets"abroad"are"invested"in"Latin"America"and"the"Caribbean 9 "and"there"are"286" TSX/V" listed" mining" companies" operating" in" South" America" alone.
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" Moreover," Canadian" mining"investment"in"this"region"appears"to"be"growing."In"2010,"companies"on"the"TSX/V" raised" a" record" amount" of" capital" for" projects" in" Latin" America 11 " and" in" 2011" projects" in" South" America" received" the" largest" share" of" the" total" amount" of" mining" equity" capital" raised.
12 " " In"sum,"Canadian"mining"companies"are"major"global"players"and"Canadian"capital"markets" play" a" crucial" role" in" facilitating" the" investment" activity" that" drives" the" global" mining" industry."In"this"context,"Latin"America"is"one"of"the"most"important"regional"destinations" for" Canadian" mining" investment." Taken" together," these" activities" are" also" significant" for" Canada"in"that"they"form"an"important"part"of"Canada's"overall"foreign"investment"activity." " # II.#Canadian#Mining#&#Social#Conflict#in#Latin#America# " Any" review" of" law" reform" efforts" must" begin" by" describing" "the" problem"" that" such" reforms"seek"to"address."In"many"policy"matters"this"can"be"controversial"and"the"activities" of"Canadian"mining"companies"abroad"is"no"exception."In"this"context,"it"is"useful"to"begin" " that" are" dedicated" to" documenting" the" concerns" expressed" by" numerous" communities" located" in" countries"where"Canadian"mining"companies"operate."This"grassroots"work"is"prolific"and" in"many"cases"it"involves"allegations"that"are"highly"contentious."At"the"same"time,"it"has" given"rise"to"a"handful"of"legal"proceedings"in"Canada,"together"with"a"small"concentration" of"academic"writing"and"empirical"research."Of"course"even"these"accounts,"presented"in" the" formal" settings" of" law" and" academia," are" also" contested." To" date" no" court" has" considered" a" case" based" on" its" substantive" merits" for" the" reason" that" mining" company" defendants" have" successfully" raised" preliminary" objections" that" prevented" these" cases" from"moving"forward."" " This" review" draws" on" this" relatively" small" body" of" published" academic" writing" and" legal" claims"to"provide"some"specific"examples"of""the"problem""associated"with"the"activities"of" Canadian"mining"companies"abroad."It"maintains"a"focus"on"Latin"America,"partly"because" of"the"economic"importance"of"this"region,"evidenced"above,"but"also"due"to"the"fact"that" the"public"record,"as"generated"by"legal"activism"and"academic"writing,"is"arguably"greater" in"relation"to"Canadian"mining"in"Latin"America"than"in"any"other"regions."While"this"review" is"brief"and"nonVexhaustive,"it"nonetheless"offers"a"preliminary"sketch"of"the"nature"of"the" social"conflicts"at"issue."" " Perhaps" not" surprisingly," concerns" regarding" current" or" potential" environmental" damage" are"a"significant"underlying"factor"in"many"of"the"conflicts"attributed"to"Canadian"mining."
13 "Advisory"Group"Report,"National#Roundtables#on#Corporate#Social#Responsibility#(CSR)#and#the#Canadian# Extractive#Industry#in#Developing#Countries,"PROSPECTORS"AND"DEVELOPERS" ASSOCIATION"OF"CANADA"(PDAC),"4V5"(Mar." 29,"2007) ,"available"online"at:"http://www.pdac.ca/pdac/misc/pdf/070329VadvisoryVgroupVreportVeng.pdf"(last" accessed:"1"December"2012)." "" "
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The"most"famous"case"in"this"category"arose"from"an"environmental"catastrophe"caused"by" the" collapse" of" a" tailings" dam" in" 1995" at" the" Omai" Gold" Mine" in" Guyana," owned" by" Cambior.
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" While" this" is" the" only" case" brought" in" Canada" to" date" on" the" basis" of" actual" environmental" damage," there" is" documentation" of" growing" concern" for" potential" environmental" damage." This" is" expressed" through" the" emerging" practice" of" the" local" community" referendum," which" generally" consists" of" a" formal" opportunity," organized" by" and"for"community"members,"to"vote"either"for"or"against"a"proposed"project."With"regard" to"Canadian"mining"companies,"there"are"three"wellVdocumented"examples"to"date"in"Latin" America" (in" Peru," Guatemala" and" Argentina)," all" resulting" in" the" popular" rejection" of" the" proposed" project. 16 " While" these" votes" have" occurred" in" the" context" of" varying" domestic" legal" frameworks" and" their" legal" implications" are" contested, 17 " they" have" had" important" political"consequences." " The"phenomenon"of"community"referenda"raises"the"issue"of"the"meaningful"participation" and" consent" of" local" communities" to" mining" projects." This" in" turn" feeds" into" another" significant" underlying" factor" in" Canadian" mining" conflicts" in" Latin" America," namely" the" failure"to"respect"communal"and"individual"land"and"property"rights."While"allegations"of" this" nature" are" numerous," there" are" several" cases" where" it" has" been" possible" to" collect" 15 "For"detailed"discussions"of"this"case,"see"Kernaghan"Webb,"CSR#and#the#Law:#Learning#from#the#Experience#of# INT'L"L."570"(2009 )."In"2002 against"a"gold"mining"project"proposed"by"Manhattan"Minerals."It"is"reported"that"98%"of"the"73%"of"eligible" voters"who"participated"voted"against"the"project,"see"McGee,"The#Community#Referendum"at"604."In"2005"the" community"of"Esquel,"Argentina"voted"against"a"project"proposed"by"Meridian"Gold."It"is"reported"that"81%"of" 75%"of"eligible"voters"who"participated"voted"against"the"project,"see"McGee,"The#Community#Referendum"at"615;" Mariana"Walter"&"Joan"MartinezVAlier,"How#to#be#Heard#When#Nobody#Wants#to#Listen:#Community#Action# against#Mining#in#Argentina" 30"CAN."J."OF"DEV."STU."281"(2010) . ""In"2005"indigenous"communities"in"Sipacapa," Guatemala"voted"against "the"activities"of"Marlin"Mine"owned"by"Goldcorp."It"is"reported"that"11"of"13"villages" voted"against"mining,"casting"2486"votes"against"the"mine"with"only"35"votes"in"favour,"see" McGee, "The# Community#Referendum"at"619." 17 "To"date"the"primary"impact"of"these"referenda"have"been"political."However,"several"authors"have"argued"that" these"referenda,"particularly"when"undertaken"by"indigenous"communities,"have"legal"weight"in"international"law." One"argument"is"that"these"referenda"carry"legal"weight"in"international"law"under"the"rubric"of"the"right"to"free," prior"and"informed"consent,"see"McGee,"The#Community#Referendum"at"635."Another"argument"is"that"the" Guatemala"referendum"was"an"expression"of"Indigenous"law,"made"with"the"authority"that"arises"from"the" inherent"rights"that"come"with"being"an"indigenous"people,"see"Shin"Imai,"Ladan" Mehranvar"&"Jennifer"Sanders," Breaking#Indigenous#Law:#Canadian#Mining#in#Guatemala,"6"INDIGENOUS"L.J."1,"17"(2007) ." For"an"argument"that" links"the"Guatemala"referenda"to"the"right"to"selfVdetermination,"see"Tara"Ward,"The#Right#To#Free,#Prior,#And# Informed#Consent:#Indigenous#Peoples '#Participation#Rights#Within#International#Law,"10"NW."J."INT'L"H.R."54" (2011) .# " Also" in" Guatemala,"the"Canadian"owners"of"the"El"Estor"Mine"have"been"accused"of"ignoring"the" land" claims" of" indigenous" communities" and" of" participating" in" the" violent" eviction" of" community" members.
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" Finally," the" La" Platosa" Mine" in" Mexico," owned" by" Excellon" Resources,"is"accused"of"failing"to"respect"its"land"rental"agreement"with"local"communal" landowners.
20 " " These" bases" for" community" opposition" to" Canadian" mining" frequently" result" in" conflicts" that" include" acts" of" violence" against" community" members," and" particularly" against" prominent"leaders."It"is"alleged"that"in"2006"the"employees"of"a"private"security"company," contracted"by"Copper"Mesa,"attacked"unarmed"members"of"a"community"in"Junin,"Ecuador" who" opposed" the" company's" proposed" project. 21 2012]""""""""""""""""""""""" """""""""""""""""""""""""""""" 1463" Canadian"Mining"Companies"&"Domestic"Law"Reform" ) ) C.)Resource)Extraction)&)Law)Reform)Efforts)in)Canada) " Communities'" concerns" and" the" associated" risks" of" violence" form" the" social" context" that" has" compelled" civil" society" actors" to" advocate" in" favor" of" law" reform" in" Canada." While" these" law" reform" efforts" are" multifaceted," they" have" nonetheless" been" dominated" by" a" fundamental"struggle"between"two"models."Certain"civil"society"actors"have"advocated"for" Canadian" government" regulation" and" enforceable" laws," while" certain" industry" representatives" have" taken" the" position" that" voluntary" mechanisms" represent" the" best" governance"model."" " The"struggle"in"Canada"between"these"two"approaches,"which"has"largely"taken"place"since" the" early" 2000s," can" be" understood" in" terms" of" three" main," yet" somewhat" overlapping," periods."In"the"first"period,"federal"government"advisors"proposed"regulatory"models"that" attempted" to" reconcile" public" regulation" and" private" voluntary" governance" models." Following" this," the" federal" government" introduced" its" CSR" policy" in" the" form" of" a" private" voluntary" model" that" is" facilitated" by" designated" government" actors." In" the" third" period," federal" Members" of" Parliament" introduced" three" different" private" members" bills," respectively"representing"public"law,"private"law"and"voluntary"approaches"to"regulation." The"proposals"developed"in"each"of"these"periods"are"reviewed"below"with"a"focus"on"their" regulatory"features." " # I.#Federal#Advisors:#Reconciling#Private#Volunteerism#and#Public#Regulation?# " After" civil" society" activists" succeeded" in" bringing" concerns" regarding" the" conduct" of" Canadian" mining" companies" abroad" to" the" attention" of" federal" lawmakers," the" Parliamentary" SubVcommittee" on" Human" Rights" and" International" Development" held" periodic" hearings" into" the" matter." In" 2005," the" SubVcommittee" drafted" a" report" entitled" Mining#in#Developing#Countries:#Corporate#Social#Responsibility, 27 #which"was"subsequently" adopted" by" the" Standing" Committee" on" Foreign" Affairs" and" International" Trade" (SCFAIT)" and"submitted"to"Parliament."" " The" SCFAIT" Report" called" on" the" Government" of" Canada" to" "put" in" place" stronger" incentives"to"encourage"Canadian"mining"companies"to"conduct"their"activities"outside"of" 27 "HOUSE"OF"COMMONS"STANDING"COMMITTEE"ON"FOREIGN"AFFAIRS"AND"INTERNATIONAL"TRADE,"Mining#in#Developing# :#Corporate#Social#Responsibility,"Parl."38th"Sess."1,"Rep."14th"(June"2005) ,"available"online"at:" http://www.resourceconflict.org/Foreign%20Affairs%20Committee%20&%20Mining.pdf"(last"accessed:"1" December"2012)."This"report"was"compiled"on"the"basis"of"the"committee's"recent"round"of"hearings"in" continuation"of"the"committee's"compilation"of"evidence"over"several"years"related"to"the"activities"of"Canadian" mining"companies"in"developing"countries,"id."at"1."
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Canada" in" a" socially" and" environmentally" responsible" manner" and" in" conformity" with" international"human"rights"standards."
28
"The"Committee"urged"that"such"measures""must" include"" conditioning" federal" government" financial" and" political" support 29 " for" companies" on" their" adherence" to" "clearly" defined" corporate" social" responsibility" and" human" rights" standards".
30
"Further,"the"Committee"urged"the"government"to""establish"clear"legal"norms" in" Canada" to" ensure" that" Canadian" companies" and" residents" are" held" accountable" when" there"is"evidence"of"environmental"and/or"human"rights"violations".
31 " " These"core"recommendations"are"notable"for"the"particular"approach"to"public"regulation" that" they" promote." The" SCFAIT" Report" envisions" a" role" for" the" federal" government" that" evaluates" mining" companies'" compliance" with" a" set" of" normative" standards," prior# to" extending" political" or" financial" support." In" this" regard," it" defines" "financial" support"" as" project" loans" made" with" public" funds," primarily" through" Export" Development" Canada." Further,"the"Committee"proposes"that"this"preliminary"conditionality"be"accompanied"by"a" complaint" or" investigation" mechanism" with" the" enforcement" power" to" ensure" accountability," in" the" form" of" the" withdrawal" of" government" support," for" violations" of" these" standards." Finally," while" the" Report" references" CSR" standards," it's" overall" language" appears" to" propose" public" international" human" rights" law," such" as" international" human" rights"treaties,"as"the"basis"for"developing"the"enforceable"standards"it"calls"for.""""" " In" addition" to" proposing" a" public" regulation" approach," the" SCFAIT" Report" calls" on" the" federal" government" to" actively" promote" the" enforcement" capacity" of" certain" private" transnational"mechanisms."Specifically,"the"Report"calls"upon"the"government"to"advocate" for" a" model" of" mandatory" compliance" with" regard" to" the," atVpresent" voluntary," OECD" Guidelines" for" Multinational" Enterprises." It" also" calls" on" the" Government" of" Canada" to" advocate" for" a" model" among" international" financial" institutions" (IFIs)" where" project" financing"is"made"contingent"on"adherence"to"international"human"rights"standards.
32
"" " In" response" to" the" 2005" SCFAIT" report," in" 2006" the" Department" of" Foreign" Affairs" and" International" Trade" (DFAIT)" established" the" National" Roundtables" on" Corporate" Social" 28 "Id.#at"2." 29 "The"Report"defined"this"as"including"export"and"project"financing"together"with"services"offered"by"Canadian" missions"abroad,"see"id.#at"2." 30 "Id."The"Report"suggested"that"compliance"could"be"demonstrated"through"the"mechanism"of"human"rights" impact"assessments." 31 "Id.#at"3." 32 "Certain"IFIs,"such"as"the"World"Bank"and"those"banks"that"have"signed"onto"the"Equator"Principles,"have"CSR" policies."However,"as"of"2010,"there"was"no"known"example"of"a"case"where"an"IFI"had"withdrawn"project" financing"on"the"basis"of"a"violation"of"these"policies:"Catherine"Coumans,"Alternative#Accountability#Mechanisms# and#Mining :#The#Problems#of#Effective#Impunity,#Human#Rights,#and#Agency"30"C.J.D.S."27,"36,"(2010) ."" 2012]""""""""""""""""""""""" """""""""""""""""""""""""""""" 1465" Canadian"Mining"Companies"&"Domestic"Law"Reform" Responsibility" (CSR)" and" the" Extractive" Industry" in" Developing" Countries." To" support" the" Roundtables," DFAIT" convened" an" Advisory" Group" of" experts" from" academia," labor," civil" society,"the"socially"responsible"investment"community,"and"industry."After"participating"in" roundtables" in" four" Canadian" cities," the" Advisory" Group" drafted" a" final" report" with" consensus"recommendations"for"the"creation"of"a"CSR"Framework"by"the"Government"of" Canada.
33 "According"to"one"Advisory"Group"member,"achieving"a"consensus"regarding"the" regulatory" component" of" this" Framework" required" the" negotiation" of" an" accountability" mechanism"that"struck"a"middle"ground"between"the"position"of"government"and"industry" in"favour"of""pure"volunteerism","and"the"push"from"civil"society"members"for"mandatory" standards"and"law"reform"to"make"sanctions"and"remedies"available"in"Canadian"courts.
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"" " The" model" of" regulation" ultimately" proposed" by" the" Advisory" Group" contained" two" key" components" of" interest.
35
" First," it" involved" the" development" of" a" set" of" Canadian" CSR" standards"of"conduct"and"reporting"obligations."However,"it"circumscribed"the"sources"of" these" norms" to" include" only" those" international" frameworks" that" result" from" "multiV stakeholder" and" multilateral" dialogue"." This" caveat" refers" to" private" transnational" norms" designed"with"the"joint"participation"of"civil"society"actors,"states,"and"industry."Concretely," the" Advisory" Group" sanctioned" the" International" Finance" Corporation" (IFC)" Performance" Standards" and" the" Voluntary" Principles" on" Security" and" Human" Rights" as" the" only" appropriate"sources"of"standards,"in"addition"to"the"OECD"Guidelines,"already"endorsed"by" the"Government"of"Canada. 36 "As"such,"the"use"of"public"international"human"rights"law"and" treaties" as" a" source# of" standards" was" effectively" precluded" from" the" proposed" Canadian" CSR"Framework."Rather,"the"Report"states"that"the"application"of"the"private"transnational" standards" named" above" must" "observe" and" enhance" respect" for"" the" principles" of" public" international"human"rights"law""that"are"within"the"sphere"of"control"of"companies".
37 " " Second," the" Advisory" Group's" proposed" model" included" a" factVfinding" and" accountability" component" with" two" key" features:" an" ombudsman" and" a" review" committee." In" this" concept," the" independent" ombudsman" office" would" be" empowered" to" investigate" and" report" on" complaints" with" respect" to" Canadian" extractive" companies" operating" in" 33 "ADVISORY"GROUP"REPORT,"supra"note"13." 34 "Coumans,#supra#note"32,"at"40V41."
35 "A"third"component,"albeit"less"salient"from"a"regulatory"perspective,"related"to"the"formation"of"a"multiV stakeholder"Canadian"Extractive"Sector"Advisory"Group"to"advise"government"on"the"implementation"and"further" development"of"the"Canadian"CSR"Framework,"see"ADVISORY"GROUP"REPORT,"supra"note"13,"at"iii." 36 "Id.#at"ivVv."
"""" [Vol."13"No."12 1466" G e r m a n " L a w " J o u r n a l " developing" countries. 38 "This"role"would"feed"into"the"mandate"of"a"tripartite"Compliance" Review"Committee"with"the"power"to"consider"the"ombudsman's"investigations"in"order"to" make"determinations"and"recommendations"regarding"the"nature"and"degree"of"company" nonVcompliance" with" Canadian" CSR" Standards." In" cases" of" serious" failure" to" comply," and" when" steps" to" bring" the" company" into" compliance" had" failed," the" CSR" framework" contemplated" that" the" Government" of" Canada" should" sanction" the" company" by" withdrawing"financial"and/or"nonVfinancial"support.
39
"Like"the"SCFAIT"Report,"the"Advisory" Group" defined" these" forms" of" support" in" terms" of" financial" support" from" Export" Development"Canada"(EDC)"and"political"support"from"diplomatic"trade"missions,"defined" as"support"that"goes"beyond"ordinary"consular"services"by"promoting"a"Canadian"company" or"its"interests"in"a"foreign"country."" # # II.#The#Federal#CSR#Policy:#The#Advantage#of#Canadian#Volunteerism# # The" Government" of" Canada" waited" two" years" to" respond" to" the" Advisory" Group" Report." Then," in" 2009," it" announced" its" policy" "Building" the" Canadian" Advantage:" A" Corporate" Social"Responsibility"Strategy"for"the"Canadian"International"Extractive"Sector"."This"policy" represents"a"radical"embrace"of"volunteerism"that"sharply"contrasts"the"proposals"tabled"in" the"SCFAIT"and"the"Advisory"Group"Reports."" " The"overall"objective"of"the"federal"policy"is"to""improve"the"competitiveness""of"the"sector" by"enhancing"companies'"abilities"to"manage"social"and"environmental"risks.
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"To"this"end" the"policy"operates"on"the"basis"of"four"pillars."First,"it"supports"initiatives"to"enhance"the" capacities"of"developing"countries"to"manage"the"development"of"extractive"activities"and" improve" opportunities" for" economic" development." Second," it" endorses" four" voluntary" transnational" performance" guidelines:" the" IFC" Performance" Standards," the" Voluntary" Principles,"the"Global"Reporting"Initiative"(GRI),"and"the"OECD"Guidelines."Third,"it"creates"a" Centre" for" Excellence" in" CSR," and" finally," it" creates" the" Office" of" the" Extractive" Sector" Corporate" Social" Responsibility" Counselor," who" is" a" special" advisor" to" the" Minister" for" International" Trade." This" Office" has" the" mandate" to" administer" the" policy's" regulatory" component."" " The" Office" of" the" CSR" Counselor" is" mandated" to" review" the" CSR" practices" of" Canadian" companies" operating" outside" of" Canada" according" to" a" fiveVstep" process" that," upon" the" 38 #Id.#at"viVvii." 39 "Id.#at"xiiVxiii." 2012]""""""""""""""""""""""" """""""""""""""""""""""""""""" 1467" Canadian"Mining"Companies"&"Domestic"Law"Reform" submission"of"a"request"for"review,"offers"eligible"parties"informal"mediation,"followed"by" the"option"of"formal"mediation. 41 "It"states"that"an""individual,"group"or"community""who" "reasonably" believes"" that" they" have" been" adversely" affected" by" the" activities" of" a" Canadian" extractive" sector" company," for" the" reason" that" they" are" inconsistent" with" the" endorsed"guidelines,"is"eligible"to"request"a"review."At"the"same"time,"a"Canadian"company" can"submit"a"request"for"review"to"the"Office"if"it""believes""that""an"identifiable"party""has" made" unfounded" allegations" against" it." In" both" cases" the" process" is" voluntary" and" the" participants"can"withdraw"at"any"time."The"Office"states"that"its"process"is"not"adjudicative" or" investigative," rather" it" aims" to" promote" dialogue," problem" solving" and" conflict" resolution."" " The" Office" opened" in" March" 2010" and" began" receiving" requests" for" review" in" October" of" that"year."To"date,"the"Office"has"received"only"three"requests"for"review"in"two"years.
42
"A" Mexican" NGO" and" labor" union" jointly" requested" the" first" review" in" relation" to" Excellon" Resources."This"review"failed"to"yield"results"because"Excellon"abruptly"withdrew"from"the" process"before"proceeding"to"the"dialogue"stage. 43 "The"Office"received"its"second"request" for" review" from" organizations" in" Mauritania" concerned" about" First" Quantum" Minerals'" mine,"but"it"closed"this"review"shortly"thereafter"at"the""informal"mediation""phase"for"the" reason" that" the" requesters" had" not" pursued" the" available" "site" level" grievance" mechanism". 44 "Two"Argentinean"NGOs"The"Office"submitted"a"third"request"for"review"in" relation" to" a" project" owned" by" McEwen" Mining." Like" Excellon," McEwen" Mining" withdrew" from" the" process" before" it" could" proceed" from" the" "information" mediation"" phase" to" a" "facilitated"dialogue".
45 "
41 "DEPARTMENT"OF"FOREIGN"AFFAIRS"AND"INTERNATIONAL"TRADE"CANADA,"Review#Process#of#the#Office#of#the#Extractive# Sector#Corporate#Social#Responsibility#(CSR)#Counsellor,"available"online"at:" http://www.international.gc.ca/csr_counsellorVconseiller_rse/assets/pdfs/info%20brochure%20Nov1.pdf"(last" accessed:"1"December"2012)."
42 "OFFICE"OF"THE"EXTRACTIVE"SECTOR"CORPORATE"SOCIAL"RESPONSIBILITY"(CSR)"COUNSELOR,"2011#Annual#Report#to#
Parliament# (Nov."2011),"available"online"at:"http://www.international.gc .ca/csr_counsellorV conseiller_rse/assets/pdfs/2011_report_to_parliamentVeng.pdf"(last"accessed:"1"December"2012)." 43 "Id.#at"22."OFFICE"OF"THE"EXTRACTIVE"SECTOR"CORPORATE"SOCIAL"RESPONSIBILITY"(CSR)"COUNSELOR,"Closing#report"-"Request# for#review#file##2011\01\MEX" (Oct."2011),"available"online"at:"http://www.international.gc .ca/csr_counsellorV conseiller_rse/assets/pdfs/Closing_report_MEX.pdf"(last"accessed:"1"December"2012)."The"Counselor"stated"that" in"her"opinion"Excellon's"decision"to"withdraw"represented"a"significant"missed"opportunity"and"that"the"request" for"review"had"every"reason"to"move"fruitfully"to"a"structured"dialogue"were"it"not"for"Excellon's"withdrawal,"see" id.#at"2V4."
44 "OFFICE"OF"THE"EXTRACTIVE"SECTOR"CORPORATE"SOCIAL"RESPONSIBILITY"(CSR)"COUNSELOR,"Closing#report"-"Request#for# review#file##2011\02\MAU,"4" (Feb."2012),"available"online"at:"http://www.international.gc .ca/csr_counsellorV conseiller_rse/assets/pdfs/2011V02VMAU_closing_reportVrapport_finalVeng.pdf"(last"accessed:"1"December"2012)."
45 "OFFICE"OF"THE"EXTRACTIVE"SECTOR"CORPORATE"SOCIAL"RESPONSIBILITY"(CSR)"COUNSELOR,"Request#for#review#file##2012\03\ -#Closing#Report#(Oct."2012),"available"online"at:"http://www.international.gc .ca/csr_counsellorV conseiller_rse/assets/pdfs/closing_reportV2012V03VARGVrapport_fermetureVeng.pdf"(last"accessed:"1"December" 2012)."
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"" " """" [Vol."13"No."12 1468" G e r m a n " L a w " J o u r n a l " # # III.#Private#Member#Bills:#An#Eclectic#Mix#of#Legal#Mechanisms# # In" the" wake" of" the" voluntary" federal" CSR" policy" and" the" public" regulation" proposals" put" forward" in" the" SCFAIT" and" Advisory" Reports," individual" Members" of" Parliament" became" engaged,"introducing"three"different"private"members"bills"between"2009"and"2010."While" each" of" these" intended" to" impact" the" accountability" of" Canadian" mining" companies" operating" abroad," the" bills" represent" very" different" approaches" to" the" regulation" of" the" transnational"corporation." " Liberal"Member"John"McKay"introduced"the"first"of"these"in"2009"under"the"banner"of"Bill" CV300,"An#Act#Respecting#Corporate#Accountability#for#the#Activities#of#Mining,#Oil#or#Gas#in# Developing#Countries.
46
"This"Bill"passed"through"its"first"and"second"reading"at"the"House"of" Commons" before" it" was" narrowly" defeated" at" its" third" and" final" reading" in" October" of" 2010.
47
"Many"of"the"civil"society"organizations"behind"the"Bill 48 "had"also"participated"in"the" National"Roundtables,"either"as"Advisory"Committee"members"or"by"making"submissions." These" groups" made" enormous" efforts" to" garner" political" support" for" the" Bill" and" they" attributed" its" failure" to" heavy" lobbying" and" misinformation" on" the" part" of" the" Canadian" mining"industry.
49
"" " Bill"CV300"would"have"applied"to"any"company"incorporated"under"federal"or"provincial"law" that"engaged"in"mining,"oil"or"gas"activities"with"support"from"the"Government"of"Canada." Its"stated"intention"was"to"ensure"that"the"conduct"of"these"companies"is"consistent"with" international" environmental" best" practices" and" Canada's" commitments" to" international" human" rights" standards," defined" as" standards" based" on" international" customary" law" and" on" the" international" human" rights" conventions" to" which" Canada" is" party." Concretely," the" Bill"required"the"creation"of"corporate"accountability"standards"that"incorporated"the"IFC" Performance" Standards," the" Voluntary" Principles," and" human" rights" provisions" consistent" with"international"human"rights"standards." " 46 "An#Act#respecting#Corporate#Accountability#for#the#Activities#of#Mining,#Oil#or#Gas#in#Developing#Countries,"Bill"CV 300,"first"reading"Feb."9,"2009,"available"online"at:"http://www.parl.gc.ca/content/hoc/Bills/402/Private/CV300/CV 300_1/CV300_1.PDF"(last"accessed:"1"December"2012)." 47 "CANADIAN"NETWORK"ON"CORPORATE"ACCOUNTABILITY,"Bill#C\300:#Narrow#Defeat#despite#Widespread#Support#for# Mining#Accountability#and#Human#Rights" (Oct."28,"2010) ,"available"online"at:"http://cncaVrcrce.ca/billVcV300V narrowVdefeatVdespiteVwidespreadVsupportVforVminingVaccountabilityVandVhumanVrights/"(last"accessed:"1" December"2012)." 48 "CANADIAN"NETWORK"ON"CORPORATE"ACCOUNTABILITY,"supra"note"1." 49 "CANADIAN"NETWORK"ON"CORPORATE"ACCOUNTABILITY,"supra"note"47." 2012]""""""""""""""""""""""" """""""""""""""""""""""""""""" 1469" Canadian"Mining"Companies"&"Domestic"Law"Reform"
Moreover," BillVC" 300" proposed" a" complaint" mechanism" administered" by" the" Minister" of" Foreign" Affairs" and" the" Minister" of" International" Trade." It" would" have" obligated" both" Ministers"to"receive"complaints"from"Canadian"citizens,"permanent"residents,"or"residents" and"citizens"from"a"developing"country,"regarding"Canadian"companies"engaged"in"mining," oil"or"gas"activities."Where"either"Minister"determined"that"a"corporation"had"not"met"the" standard" of" conduct" established" pursuant" to" the" Bill," they" were" to" notify" Export" Development"Canada"(EDC)"and"the"Canada"Pension"Plan"(CPP)"Investment"Board."" " Through"a"consequential"amendment"to"the"Export#Development#Act, 50 "Bill"CV300"required" EDC"to"make"its"contracts"and"transactions"conditional"on"companies'"compliance"with"the" Bill's" standards." Similarly," the" Bill" proposed" an" amendment" to" the" Canada# Pension# Plan# Investment#Board#Act 51 "requiring"the"Board"to"take"the"standards"into"consideration"when" investing"CPP"assets,"and"to"refrain"from"investing"in"any"corporation"whose"activities"have" been" found" by" the" Ministers" to" be" inconsistent" with" the" standards." Finally," through" an" amendment" to" the" Department# of# Foreign# Affairs# and# International# Trade# Act, " the" Bill" further" required" DFAIT" to" undertake" its" duty" to" coordinate" Canada's" international" economic"relations"and"its"efforts"to"expand"Canada's"international"trade"and"commerce"in" a"manner"consistent"with"the"standards."It"also"required"DFAIT"to"refrain"from"promoting" or" supporting," beyond" the" provision" of" ordinary" consular" services," mining," oil" or" gas" activities" that" are" inconsistent" with" the" standards" set" out" by" the" Bill." Based" on" the" foregoing,"it"is"clear"that"Bill"CV300"was"modeled"after"the"proposals"in"the"SCFAIT"and"the" Advisory" Group" Reports," while" at" the" same" time" expanding" their" regulatory" scope" to" include"CPP"investments"and"human"rights"standards."""" " The" second" private" member's" Bill" in" the" realm" of" CSR" in" Canada" is" Bill" CV323," An# Act# to# amend#the#Federal#Courts#Act#(international#promotion#and#protection#of#human#rights).
53 " New" Democratic" Party" (NDP)" Member" Peter" Julian" first" tabled" this" bill" in" 2009," but" after" the"defeat"of"Bill"CV300,"he"reVintroduced"it"to"Parliament"again"in"2011.
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"The"Bill"would" extend" the" jurisdiction" of" the" Federal" Court" and" Federal" Court" of" Appeal" to" include" civil" 50 "Export#Development#Act,"R.S.C."1985,"s."2"(f),"available"online"at:"http://laws.justice.gc.ca/eng/acts/EV20/"(last" accessed:"1"December"2012)." 51 "Canada#Pension#Plan#Investment#Board#Act,"S.C."1997,"available"online"at:"http://lawsV lois.justice.gc.ca/eng/acts/CV8.3/"(last"accessed:"1"December"2012)." "" "
"""" [Vol."13"No."12 1470" G e r m a n " L a w " J o u r n a l " claims" brought" by" nonVcitizens" who" allege" a" violation," committed" in" a" foreign" state" or" territory,"of"international"law"or"of"a"treaty"to"which"Canada"is"a"party."The"Bill"would"then" place" the" burden" on" the" defendant" to" prove" that" the" Courts" should" not" take" jurisdiction" over" the" claim." Mr." Julian" describes" his" Bill" as" a" Canadian" version" of" the" U.S." Alien# Torts# Claims#Act.
55 " " The"third"private"member's"bill"to"date"is"Bill"CV571,"An#Act#respecting#corporate#practices# relating#to#the#purchase#of#minerals#from#the#Great#Lakes#Region#of#Africa,
56
"tabled"in"2010" by"NDP"Member"Paul"Dewar.
57
"It"would"apply"to"any"corporation"incorporated"in"Canada" that" endeavors" to" purchase" minerals" that" originate" in" a" designated" group" of" African" countries."The"Bill"would"require"companies"to"undertake"certain"due"diligence"practices"to" ensure" that" the" purchase" of" these" minerals" does" not" directly" or" indirectly" provide" monetary" gain" to" illegal" armed" groups." " Finally," the" Bill" requires" the" CSR" Counselor" to" report"on"those"companies"that"she"believes"are"not"following"appropriate"CSR"practices"in" the"Great"Lakes"Region"of"Africa."In"essence,"Bill"CV571"would"expand"the"mandate"of"the" CSR"Office"to"include"reporting"on"a"specific"issue"and"region."" " ) D.)Analysis)) ) ) John"Ruggie,"the"United"Nations"Special"Representative"on"the"issue"of"human"rights"and" transnational" corporations" and" other" business" enterprises," describes" the" "business" and" human"rights"predicament""in"terms"of"a""governance"gap".
58
"His"usage"of"this"term"refers" to" the" distance" between" the" scope" and" impact" of" economic" forces" and" actors," and" the" capacity"of"societies"to"manage"their"adverse"consequences."On"the"other"hand,"Catherine" Coumans," the" Research" Coordinator" of" the" NGO" MiningWatch" Canada,
59
" describes" the" 55 "PETER" JULIAN,"Bill#C\323,#The#International#Protection#&#Promotion#of#Human#Rights#Act#/#Projet#de#loi#C\323,#Loi# de#promotion#et#de#protection#des#droits#de#la#personne#à#l'échelle#internationale"(Oct."5,"2011),""available"online" at:"http://peterjulian.ndp.ca/post/cV323VtheVintlVprotectionVpromotionVofVhumanVrightsVactVloiVdeVpromotionVetV deVprotectionVdesVdroitsVdeVlaVpersonn"(last"accessed:"1"December"2012)." 56 "Trade#in#Conflict#Minerals#Act,"Bill"CV571,"first"reading"Sept."30,"2010,"available"online"at:" http://parl.gc.ca/content/hoc/Bills/403/Private/CV571/CV571_1/CV571_1.PDF"(last"accessed:"1"December"2012)." 57 "Since"that"time,"this"bill"has"not"moved"beyond"the"phase"of"introduction"and"first"reading,"see"PARLIAMENT"OF" CANADA,"Legisinfo#-#Private#Member's#Bill#C\571,"available"online"at:" http://www.parl.gc.ca/LegisInfo/BillDetails.aspx?Language=E&Mode=1&billId=4663285"(last"accessed:"1" December"2012)." 58 "Special"Representative"of"the"SecretaryVGeneral"on"the"issue"of"human"rights"and"transnational"corporations" and"other"business"enterprises,"Protect,#Respect#and#Remedy:#a#Framework#for#Business#and#Human#Rights," ¶"3," 104,"U.N."Doc."A/HRC/8/5"(Apr."7,"2008)"(by"John"Ruggie)." 59 "Catherine"Coumans"testified"before"the"SCFAIT"and"was"also"a"member"of"the"National"Roundtables"Advisory" Group,"see"HOUSE"OF"COMMONS"STANDING"COMMITTEE"ON"FOREIGN"AFFAIRS"AND"INTERNATIONAL"TRADE,"supra#note"27." 2012]""""""""""""""""""""""" """""""""""""""""""""""""""""" 1471" Canadian"Mining"Companies"&"Domestic"Law"Reform" same" set" of" concerns" in" terms" of" the" "effective" impunity"" of" the" transnational" corporation.
60 " Coumans'" concept" is" defined" as" those" circumstances" where" the" governments"of"the"jurisdictions"where"companies"operate"(host"states)"do"not"hold"them" to"account"for"their"human"rights"violations,"and"the"governments"of"the"countries"where" companies" are" headquartered" (home" states)" lack" the" political" will" to" regulate" them" or" provide"the"conditions"for"legal"accountability"for"these"violations."Interestingly,"the"term" "impunity"" does" not" appear" in" Ruggie's" report," though" Coumans" does" note" that" the" "governance"gaps""highlighted"by"Ruggie"are"one"way"of"framing"the"causes"of""effective" impunity".
61
"" " The" above" examples" are" only" two" of" many" that" underscore" the" fact" that" there" is" no" consensus" on" how" to" describe" the" legal" and" regulatory" problematic" generated" by" transnational" corporate" activity," with" the" Canadian" mining" industry's" foreign" operations" given"as"one"example."Indeed,"how"one"frames"the"problem"involves"making"choices"that" lead" to" different" political," policy" and" legal" proposals." Thus," there" are" at" least" two" interrelated"arenas"for"debate"on"the"subject."The"first"is"a"conceptual,"or"even"epistemic," debate" about" how" to" define" the" problem," while" the" second" is" a" regulatory" debate" about" how"to"address"the"problem,"once"defined.""" " The"following"analysis"examines"the"regulatory"and"policy"proposals"advanced"in"Canada"to" date"in"order"to"identify"the"conceptual"assumptions"they"embody"regarding"the"state,"the" corporation,"and"civil"society."This"is"an"early"stage"attempt"to"interrogate"the"terms"of"the" debate" in" Canada" and" the" manner" in" which" this" debate" has" manifested" in" the" particular" legal" terrain" of" law" reform." To" do" so," this" analysis" gives" special" attention" to" the" private" and/or"public"features"of"each"proposal,"the"specific"way"it"purports"to"use"law"to"structure" the"relationship"between"the"state"and"the"corporation,"and"the"conception"of"the"private" and"public"spheres"that"underlie"the"regulatory"dimensions"of"each"proposal."" " This" method" of" inquiry" illuminates" the" fact" that," while" on" a" political" level" it" appears" that" the" regulatory" struggle" in" Canada" has" taken" place" between" those" who" advocate" enforceable" standards" and" those" who" support" exclusively" voluntary" commitments;" there" are"also"important"conceptual"differences"and"assumptions"in"the"use"of"private"and"public" law" among" the" proposals" for" enforceable" standards." As" such," the" proposals" described" in" the" previous" section" are" analyzed" in" terms" of" three" main" categories:" (1)" public" law" regulatory"approaches,"(2)"voluntary"approaches,"and"(3)"private"law"litigation"approaches." # "" " """" [Vol."13"No."12 1472" G e r m a n " L a w " J o u r n a l " # I.#Public#Regulation#Models:#What#is#the#Scope#of#the#Public?# # The"SCFAIT"Report,"the"National"Roundtables"Advisory"Group"Report,"and"Bill"CV300"are"all" "public"regulation""proposals"for"the"reason"that"they"envision"either"the"creation"of"a"new" regulatory"body,"or"the"creation"of"new"regulatory"duties"within"an"existing"federal"body."
In" either" case," the" designated" body" is" charged" with" a" regulatory" mandate" to" investigate" and"evaluate"the"conduct"of"Canadian"mining"companies"according"to"a"set"of"standards," and"to"impose"a"certain"range"of"sanctions"where"appropriate."Beyond"sharing"these"public" regulation"features,"these"proposals"are"also"unified"by"certain"fundamental"assumptions," which" will" be" interrogated" here" in" the" context" of" two" key" regulatory" features:" standards" and"sanctions."At"the"same"time,"variations"between"proposals"will"be"considered." " On"the"issue"of"standards,"all"three"proposals"aim"to"create"a"hybrid"standard"based"on"a" blend"of"voluntary"multiVstakeholder"CSR"standards"and"international"public"human"rights" law"standards."However,"the"method"for"constructing"this"blended"standard"is"contentious." One" key" issue" that" emerges" from" these" three" proposals" revolves" around" the" relative" weight"or"prioritization"that"should"be"afforded"to"public"sources"of"standards"verses"their" private"counterparts."" " Of" the" three" public" regulation" proposals," the" Advisory" Group" Report" is" the" most" explicit" and" descriptive" on" the" standards" issue." The" previous" section" described" how" this" Report" explicitly"excluded"public"international"human"rights"law"as"a"source"of"standards"in"favor" of"transnational"norms"that"originate"from"multiVstakeholder"international"processes.
62
"The" Report" confirms" that" this" recommendation" was" a" difficult" concession" for" the" civil" society" members" of" the" Advisory" Group." These" members" criticized" standards" originating" from" investment" institutions," such" as" the" IFC" Performance" Standards," as" "riskVbased" principles" developed"by"a"financial"institution"and"accepted"by"corporations".
63
"Civil"society"members" would" have" preferred" standards" derived" from" human" rightsVbased" principles" reflected" in" globally"endorsed"United"Nations"treaties.
64
"" " In" response" to" these" concerns," the" Advisory" Group" Report" stated" that" the" application" of" transnational" standards" must" "observe" and" enhance" respect" for"" the" principles" of" public" 62 "The"Advisory"Group"sanctioned"the"International"Finance"Corporation"(IFC)"Performance"Standards"and"the" Voluntary"Principles"on"Security"and"Human"Rights"as"the"only"appropriate"sources"of"standards,"in"addition"to"the" OECD"Guidelines,"already"endorsed"by"the"Government"of"Canada,"see"ADVISORY"GROUP"REPORT,"supra"note"13." 63 "ADVISORY"GROUP"REPORT,"supra"note"13,"at"12." 64 "Id."See"also"Coumans,"supra"note"32,"at"41V42."
